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This matter concerns appeal s and cross-appeals fromthe
judgnent in an action to declare a public easenent for use of a
road along the side of an irrigation canal.

Def endants Jon and Robin Blasius (collectively the
Landowners) appeal froma judgnment which declares and enjoins
interference with a public easenent for a right-of-way and
recreation along the portion of their property crossed by an
irrigation district canal. They contend the trial court erred
in finding a public easenent. W conclude the public acquired
an easenent for passage and recreational purposes before March
4, 1972, in the manner provided for under Gon v. Gty of Santa
Cruz (consolidated with Detz v. King) (1970) 2 Cal.3d 29 (G on-
Dietz). W also conclude the easenent was not extinguished or
ot herwi se affected by the enactnment of section 1009, which

prospectively inposes restrictions on the acquisition of a

o Retired judge of the Nevada County Superior Court assigned
by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.



public easenent. (See Stats. 1971, ch. 941, § 3.) W also
conclude the trial court did not err in awarding attorney’ s fees
to Friends of the Trails under Code of Civil Procedure section
1021. 5.

W will affirmthe judgnent and the orders awardi ng
attorney’s fees and costs.

FACTS AND PROCEDURAL BACKGROUND!

The land in question is adjacent to a 240-foot section of
the aptly named Rattl esnake Canal, which snakes through the
California foothills for many mles. This section of the canal,
constructed from 1926- 1927, crosses the Landowners’ property and
runs generally north to south. The canal consists of a ditch
approximately 16 feet wi de and an adjacent berm The ditch is
used to convey water for purposes of the Nevada Irrigation
District (NND). Atop the bermis a road approximately nine feet
wi de, used by NID to access the canal and adjacent facilities
for their maintenance and repair. N D maintains and operates
the portion of the canal in issue pursuant to a witten easenent
of record.

The |l and in question has been owned by various persons.
During the period 1957 to 1981 it was owned by Frank and
Madel ei ne Dunconbe. During this period Frank Dunconbe was aware

t he public used the canal road and he believed they had the

1 We take the facts for the nost part fromthe trial court’s
st at enent of deci sion.



right so to do. No one asked for or received his permssion to
use the road during the 25 years he owned the land. He did not
object to or attenpt to limt the public's use of the road.

In 1981 Dunconbe conveyed the land to Molly Best. She had
occupi ed adjoining I and since 1966 and used the canal road for
recreational purposes with her children. Contenporaneous wth
t hat conveyance Best married the defendant Jon Bl asius. He
acquired a 75 percent interest in the land in 1991, when Best
di ed. He remarried and conveyed his interest to hinself and
his new wi fe, defendant Robin Bl asi us.

I n August 1996, the Landowners obtained the fee interest in
the entire property. In Septenber 1996, they bl ocked the canal
road with a | ocked gate at each end of the section that crosses
their land. Only the Landowners and NI D have keys to the gates.
Since that tinme the Landowners have deni ed passage through the
gates to nmenbers of the public, including their neighbors.

On Septenber 4, 1997, Friends of the Trails filed the
conpl aint beginning this action. They sought to quiet title to
a public easenent for recreational purposes, including walking
runni ng, fishing, and riding horses and bicycles. They also
sought injunctive and declaratory relief. They nanmed as
def endants the Landowners and N D.

Eventually the matter came on for trial. Friends of the
Trail s adduced evidence from 19 w tnesses summarized as foll ows
by the trial court. “The use [of the canal road] spanned the
period fromthe 1940's through 1971. These w tnesses all used

t he canal road thensel ves and al so saw others using the cana



road. The evidence clearly established that the use was nore

t han just nei ghbors crossing neighboring | and, and that the use
was made by various people, young and old, famlies and single
persons, friends, guests, visitors and strangers, com ng from
nearby as well as fromnore than four mles away. The uses

i ncl uded wal ki ng, jogging, riding bicycles or horses, and
fishing, as well as using the canal road as a neans to get from
one place to another, and to go to or from school ."

“All the witnesses called by plaintiffs testified that they
nei t her asked nor received perm ssion to use the canal road.

Al'l those witnesses testified that no objection was ever nade to
their use. All those witnesses testified that they believed the
canal road was a public right-of-way, and that they used it as
such. "

The trial court’s statenent of decision explains its view
that Friends of the Trails had proved the public acquired an
easenent for recreational purposes before March 1972, in the
manner provided for under Gon-Dietz, supra. The ensuing
judgnment declares the public had acquired title to: “an easenent
for public right-of-way and recreational purposes across the
property presently owned by Jon and Robin Blasius."” The
j udgnment provides that the easenent: “consists of the wi dth of
the Rattlesnake Canal plus its westerly berm which is nine feet
wi de, nore or less . . . ." It provides that the easenent is:
"for non-notorized right-of-away and recreational uses by the

public, being wal king, jogging, riding bicycles and horses, and



fishing in the Rattl esnake Canal. Such easenent rights are
subordinate to the easenment rights of record in the Bl asius
Property held by the defendant [NID].” The judgnent enjoins the
Landowners frominterfering with or obstructing the easenent so
declared. 1In conclusion it recites: "No relief is granted in
favor of plaintiffs against defendant [NID]."

I n proceedings after judgnent Friends of the Trails were
awar ded attorney’s fees, under section 1021.5, and costs of suit
agai nst NID and the Landowners.

DI SCUSSI ON
I

The Landowners contend the trial court erred in finding a
public easenment. They argue that such an easenent is an
unwarranted application of Gon-D etz, supra, and, in any event,
is precluded under the | aw pertaining to easenents because of

the pre-existing NID easenent. W di sagree.

A. Gon-Di etz and the Law of Inplied Dedication
of a Public Easenent

We first turn to a brief survey of the doctrine of inplied-
i n-law dedi cati on on which the claimof a public easenent is
predi cat ed.

Dedi cati ons may occur pursuant to statute or the conmon
law. (See 26 Cal.Jur.3d (1976) Dedication, 8 2.) Here we are
concerned with the common |law. Doctrinal inpedinents have
barred the application of the common | aw of prescription to
justify the acquisition of a public easenent. (See e.g., Bruce

and Ely, The Law of Easenents and Licenses in Land (rev.ed.



1995) 1 5.09, pp. 5-45-5-46.) For this reason in California it
is said that “[a] public easenent arises only by dedication.”
(People v. Sayig (1951) 101 Cal . App. 2d 890, 896; al so see,

Bol ger v. Foss (1884) 65 Cal. 250, 251; Smth v. Kraintz (1962)
201 Cal . App.2d 696, 701.)

“Dedi cation has been defined as an appropriation of |and
for sone public use, nade by the fee owner, and accepted by the
public. By virtue of this offer which the fee owner has nade,
he is precluded fromreasserting an exclusive right over the
| and now used for public purposes. Anerican courts have freely
applied this comon | aw doctrine, not only to streets, parks,
squares, and comons, but to other places subject to public use.
California has been no exception to the general approach of w de
application of the doctrine.” (Gallagher, Jure, and Agnew,
| mpl i ed Dedication: The Imaginary Waves of G on-Dietz (1973) 5
Sw. U L.Rev. 48, 52, fns. omtted (hereafter Inplied
Dedi cation).)

A common | aw dedi cation may be express or inplied. Express
dedi cation arises where the ower’s intent to dedicate is
mani fested in the overt acts of the owner, e.g., by execution of
a deed. An inplied dedication arises when the evidence supports
an attribution of intent to dedicate w thout the presence of
such acts. (See 26 Cal.Jur.3d, supra, 8 4; Inplied Dedication,
supra, at p. 53.) A dedication is inplied in fact when the
period of public use is less than the period for prescription
and the acts or om ssions of the owner afford an inplication of

actual consent or acqui escence to dedication. (See, e.g., Union



Transp. Co. v. Sacranmento County (1954) 42 Cal.2d 235, 241.) A
dedication is inplied by |aw when the public use is adverse and
exceeds the period for prescription. (/bid.)

In Gon-Dietz, supra, the California Suprene Court applied
t he doctrine of inplied dedication by lawto find public
easenents of right of way and for recreational uses to two
shoreline properties. The opinion identified three significant
guestions “wth respect to proof of dedication by adverse use:
(1) Wien is a public use deened to be adverse? (2) Miust a
litigant representing the public prove that the owner did not
grant a license to the public? (3) Is there any difference
bet ween dedi cation of shoreline property and other property?”
(Gon-Dietz, supra, 2 Cal.3d at p.39.)

As to the first question, the court cautioned that
anal ogies fromthe | aw of adverse possession can be m sl eadi ng
and expl ained the nature of adversity in this context, in
pertinent part, as follows. “Wat nust be shown is that persons
used the property believing the public had a right to such use.
This public use may not be ‘adverse’ to the interests of the
owner in the sense that the word is used in adverse possession
cases. |If a trial court finds that the public has used | and
wi t hout objection or interference for nore than five years, it
need not nake a separate finding of ‘adversity’ to support a
deci sion of inplied dedication.

“Litigants, therefore, seeking to show that |and has been
dedi cated to the public need only produce evidence that persons

have used the land as they would have used public land. [If the



| and involved is a beach or shoreline area, they should show
that the land was used as if it were a public recreation area.
If a road is involved, the litigants nust show that it was used
as if it were a public road.” (Gon-Detz, supra, 2 Cal.3d at
p. 39.)

The second question is whether a presunption arises that
public use of unenclosed and uncultivated |land is under a
license by the fee owner. (Gon-D etz, supra, at p. 40.) The
Suprenme Court answered as follows. “No reason appears for
di stingui shing proof of inplied dedication by invoking a
presunption of perm ssive use. The question whether public use
of privately owned | ands is under a license of the owner is
ordinarily one of fact. W wll not presunme that owners of
property today knowi ngly permt the general public to use their
| ands and grant a license to the public to do so. For a fee
owner to negate a finding of intent to dedicate based on
uni nterrupted public use for nore than five years, therefore, he
nmust either affirmatively prove that he has granted the public a
license to use his property or denonstrate that he has nade a
bona fide attenpt to prevent public use.” (Gon-Detz, supra
at p. 41.)

In this regard, the court relied on its earlier analysis in
O Banion v. Borba (1948) 32 Cal.2d 145, 148-149. “The
preferable viewis to treat the case the sane as any other, that
is, the issue is ordinarily one of fact, giving consideration to
all the circunstances and the inferences that may be drawn

therefrom The use may be such that the trier of fact is



justified in inferring an adverse claimand user and inputing
constructive know edge thereof to the owner. There seens to be
no apparent reason for discussing the matter fromthe standpoint
of presunptions.” (Gon-Detz, supra, 2 Cal.3d at pp. 40-41.)
Lastly, the court in Gon-D etz answered, in essence, that
there is no difference between dedication of shoreline property

and other property. (Gon-Detz, supra, at pp. 41-43.)

B. A Public Easenent Acquired under Gon-Di etz
Was Not Affected by Cvil Code section 1009
VWi ch Prospectively Restricts such Acquisition

The G on-Di etz opinion was controversial. (See Inplied
Dedi cation, supra, at pp. 48-49.) |In March 1971, Senate Bil
No. 504 was initially introduced as urgency |egislation? in
response to the controversy. The bill was the vehicle for the
enactment of G vil Code section 1009 and the anendnent of G vil
Code section 813.3

Before the amendnent, section 813, as enacted in 1963,
provi ded for the recording of a notice of consent to public use

for a described purpose by the owner of |and. The notice was

2 The proposed urgency declaration in the bill, as introduced,
is as follows. *“Large areas of privately owned property now
open to public use nay be closed in the forthcom ng recreational
season unl ess owners are assured by this act that they will not

| ose property rights through future public use.” |In the course
of passage the urgency clause was del eted and the | egislation
allowed to take effect w thout urgency on March 4, 1972.

3 Ref erences to a section are to the Cvil Code unl ess
ot herw se i ndi cat ed.
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deened “evi dence that subsequent use of the land for such
purpose is perm ssive and with consent.” (Stats. 1963, ch. 735,
8 1.) The 1971 anendnent provides that recording the prescribed
notice that any use is by perm ssion is conclusive evidence that
subsequent use of the land is perm ssive “for purposes of a
finding of inplied dedication.” (Stats. 1971, ch. 941.)

The new section 1009 declares that owners of private rea
property shoul d be encouraged to continue to nmake their | ands
avail able for public use and that such owners were threatened
with loss of rights in and inpairnment of title to their property
if they do so. The statute then provides that, notw thstanding
| ack of a notice pursuant to section 813, public use of private
real property after its effective date shall never ripen to
confer vested rights to continue such use under the inplied
dedi cati on doctrine unless (1) a governnment entity expended
public funds to inprove or maintain the |and for public use or
(2) the land lies within a 1,000 yards of coastal waters.

The Landowners submt “the Legi sl ature abrogated G on
prospectively by enacting G vil Code Section 1009.” They submt
further that “[Gon] marks a departure fromsettl ed approaches”
to the |l aw of dedication, that it was a “troubling” holding, and
t hat we shoul d not “exacerbate and extend [its] malignant
effects.”

The thrust of these clains is the suggestion that G on-
Dietz is a dubious precedent and that we are both free to evade
t he deci sion and ought to do so. W are invited to ignore a

settled precedent. W decline to do so.
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It is accurate to say the enactnent of section 1009 and the
rel ated anmendnent of section 813, in |arge part, abrogates the
holding in Gon-Dietz -- prospectively. However, there is no
public policy manifest in this enactnent which restricts the
application of that holding to clains preceding March 2, 1972.
An uncodified section of the enactnent explicitly states: “nor
shall this act be construed to affect, dimnish or extinguish
any right or rights vested as of the effective date hereof by
reason of express or inplied dedication, or otherwise.” (Stats.
1971, ch. 941, §8 3, p. 1848.) This is consistent with the
whol Iy forward | ooking rationale of the enactnment, to prevent a
possi bl e change in future conduct of owners of real property in
restricting access to their land.?

Nor can we accept the inplication that Gon-Dietz is
reprehensi ble as a “departure fromsettled approaches” to the
doctrine of inplied dedication. “[Qn the contrary . . . Gon-
Dietz, far fromsignaling the nomentous ‘redefinition of
property rights’ which defendant woul d depict, sinply represents

a restatenent and clarification of well-established fornmer | aw

4 The Landowners submt that recogni zing a public easenent
under G on in these circunstances transgresses public policy
because it “puni shes” public-spirited | andowners who grant
easenents to public entities. Not everyone would view such an
out cone, which grants access to the remainder of a recreationa
trail, as “punishnent.” In any event, to the extent the outcone
is viewed unhappily, it must be attributed to the choice nade by
t he Landowners’ predecessor in interest to suffer the adverse
public user, rather than to the decision to grant the NID
easenent .

12



.” (County of Los Angeles v. Berk (1980) 26 Cal.3d 201,

213, fn. omtted.)®

The inplication that the application of Gon-Dietz to a
claimof inplied dedication of rights of way for pedestri an,
equestrian, and bicycle travel is an “extension” of the doctrine
is also incorrect. Well within the ancient reach of the comon
| aw of dedication is the establishment of a public footway.
(See Annot., Dedication of Footway by Perm ssive Use (1920) 7
A L.R 125; c.f., e.qg., People v. Ccean Shore Railroad (1948) 32
Cal . 2d 406, 415-416; see generally Hallinan v. Conmttee of Bar
Exam ners (1966) 65 Cal.2d 447, 473, noting bar applicant’s
conviction “of the crime of blocking a footpath.”) There is no
principled basis for not applying the rule of inplied dedication
to any “highway,” within the generic usage of that term to al
sorts of public ways, e.g., to a bridle-way, bicycle-path, or
any conbi nati on of such use as a right-of-way. (See generally,

Gty of Long Beach v. Payne (1935) 3 Cal.2d 184, 189.)

C. The Evi dence Supports the Finding
of an Inplied Dedication before March 4, 1972

That | eaves the Landowners with the argunent that G on-

Di etz cannot warrant a public easenent in the circunstances of

> Accordingly, we reject the Landowners’ argunent that the
application of Gon-D etz has constitutional takings

inplications as “a sudden unpredictable change in | egal norns
governing property rights and public dedication . ”

13



this case because there is not sufficient evidence to satisfy
the Gon-Dietz criteria.

The central question concerns “adversity” -- whether
“persons have used the | and as they woul d have used public
land.”® (2 Cal.3d at p. 39.) Gon-D etz repudiates the view
t hat public use of unenclosed and uncultivated |ands is presuned
to be perm ssive rather than pursuant to a claimof public
right. That is the critical question of fact, i.e., whether the
use shown to have been made of the property by the public is
“such that the trier of fact is justified in inferring an
adverse claimand user and inputing constructive know edge
thereof to the owner.” (/d at p. 41.)

There was a consi derabl e body of testinony from nenbers of
t he public who used the canal side right of way that they did so

in the belief the public had a right to do so. The owner of the

6 The Landowners al so argue that there is no substanti al

evi dence that they are not bona fide purchasers for value and
that application of Gon conflicts with the doctrine that such
pur chasers shoul d be protected fromunrecorded easenents. The
Landowners argue they had no notice of the public easenent
because it is unrecorded and no one told Deborah Best there was
recreational easenent.

The trial court could reasonably find Best was aware of the
ant ecedent usage by the public that was sufficient to establish
t he easenent agai nst her predecessor in interest and no reason
appears why that would not suffice as notice to her as well.

Mor eover, where the public user suffices for inplied dedication,
it "must be held to inpart notice of its occurrence to the
whol e worl d, including the holders of other interests in the
property.” (Berk v. Co. of Los Angeles, supra, 26 Cal.3d at

p. 218.)
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property during the pertinent period conceded he was aware of
public use of the bermroad and that it was his belief the
public had a right to use the trail. While the anecdotal

evi dence of such use is inherently difficult to reduce to a
precise traffic count, the testinony of the witnesses of their
use and observation of others use affords an inference that such
use was far fromrare, in the words of the trial court it was
“conti nuous, regular and open use.” The |evel of use was
sufficient to afford unequivocal notice of public use to the
owners of the | and.

The problem of adversity in inplied dedication is anal ogous
to the question, in prescription cases, whether the use in issue
shoul d be characterized as prescriptive or attributed to
nei ghborly accommodation. (See, e.g., Finley v. Botto (1958)
161 Cal . App. 2d 614, 620.) The fact patterns are nyriad and the
guestion often inbued with overtones of |ocal norns, custons,
and expectations. That is one reason why such cases, unless
clearly outside the range of discretion, generally warrant
deference to the local finder of fact.

The G on-Di etz opinion plainly contenpl ates that
“adversity” for purposes of inplied dedication nay arise as to
recreational pedestrians in rural areas. In addressing the
guestion of negating such a finding by denonstrating a bona fide
attenpt to prevent public use the Supreme Court observed:

“Whet her an owner's efforts to halt public use are adequate in a
particular case will turn on the neans the owner uses in

relation to the character of the property and the extent of
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public use. Although ‘No Trespassing’ signs may be sufficient
when only an occasional hiker traverses an isol ated property,
t he sane action cannot reasonably be expected to halt a
continuous influx of beach users to an attractive seashore
property.” (2 Cal.3d at p. 41.) The owner would have no
occasion to rebut the finding of “adverse” public use unless
that inference were avail abl e.

The public use shown here significantly exceeds “an
occasi onal hiker travers[ing] an isolated property.”’ We
conclude the trial court did not abuse its discretion in
inplicitly finding that the I evel of use was sufficient to
convey to the owner of the land at the pertinent tine that it

was “adverse” within the neaning of Gon-Dietz

D. The Finding of a Public Easenent
Is not Contrary to the Law of Easenents.

The Landowners contend the trial court erred because, even

assumng Gon-Dietz is generally applicable to the kind of

7 We caution that the court’s coment concerning an occasi onal
hi ker on isol ated property should not be construed as suggesting
that any instance of recurrent “public” passage over private
property could qualify as adverse use for purposes of inplied
dedi cation. The use nust be substantial, diverse, and
sufficient, considering all the circunstances, to convey to the
owner notice that the public is using the passage as if it had a
right so to do. Thus, e.g., a long history of continued passage
by a diverse group of occasional hikers across a well defined
privately owned trail segnent |eading to a network of trails,
say on a pubic wlderness area, m ght suffice.

16



public user shown in this case, it cannot be applied here in
[ight of the NID easenent.

They argue that recognizing a public easenent conflicts
with the precept that the doctrine of prescription does not
apply to a public entity (see, e.g., § 1007).8 They also argue
that such recognition is inappropriate because in |ight of the
NI D easenment they (or their predecessors in interest) were
power| ess to prevent the public use in issue. W disagree.

1. The NID Easenent is Not Inconpatible
wi th a Public Easenent

The Landowners claimthe public easenent is precluded
because the nature of the public user necessarily inpinges upon
the NID easenent right. However, they offer no persuasive
expl anation why the easenents are inconpati bl e.

The general rules concerning a nultiplicity of easenments
are sunmarized in the follow ng passage in Gty of Pasadena v.
Cal i forni a-M chi gan Land and VWater Co. (1941) 17 Cal.2d 576,

579, citations omtted:

8 Cvil Code section 1007 is as foll ows.

“QOccupancy for the period prescribed by the Code of G vil
Procedure as sufficient to bar any action for the recovery of
the property confers atitle thereto, denomnated a title by
prescription, which is sufficient against all, but no possession
by any person, firmor corporation no matter how | ong conti nued
of any land, water, water right, easenent, or other property
what soever dedicated to a public use by a public utility, or
dedi cated to or owned by the state or any public entity, shal
ever ripen into any title, interest or right against the owner
t hereof .”

17



“Where the easenent is founded upon a grant, as here, only
those interests expressed in the grant and those necessarily
incident thereto pass fromthe owner of the fee. The general
rule is clearly established that, despite the granting of an
easenent, the owner of the servient tenenent may nmake any use of
the land that does not interfere unreasonably with the easenent.
It is not necessary for himto nake any reservation to protect
his interests in the |and, for what he does not convey, he still
retains. Furthernore, since he retains the right to use the
| and reasonably hinself, he retains also the power to transfer
these rights to third persons. Thus, in the instant case, the
right of the defendant to use the particular land in controversy
is derived fromthe owner of the servient tenenents, and whet her
it is a permssible use is to be determ ned by whether the owner
of the servient tenenents could have used the [and in that
manner. [9Y] Wiether a particular use of the land by the servient
owner, or by soneone acting with his authorization, is an
unreasonabl e interference is a question of fact for the jury.”

It suffices to say the Landowners fail to show that the use
of the land in the manner described in the declared public
easenent is an unreasonable interference with the NID easenent.

2. The Public Easenent is Not Barred by Section 1007

The Landowners argue that regardl ess of conpatibility of
the public user with the NID easenent, a public easenent is
nonet hel ess barred by the doctrine underlying section 1007.

The basis of that doctrine is “[t]here can be no adverse

hol di ng of such land which will deprive the public of the right
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thereto, or give title to the adverse claimant, or create a
title by virtue of the statute of limtations. The rule is
universal in its application to all property set apart or
reserved for public use, and the public use for which it is
appropriated is inmmterial. . . . The public is not to lose its
rights through the negligence of its agents, nor because it has
not chosen to resist an encroachnment by one of its own nunber,
whose duty it was, as nuch as that of every other citizen, to
protect the state in its rights." (People v. Kerber (1908) 152
Cal . 731, 734.)

Since the purpose of the doctrine is to protect a public
entity fromloss of publicly owned rights through suffering an
encroachnment, it has no application to the loss of rights of an
underlying private owner. (See e.g., 8§ 3510.)

Thus, in Abar v. Rogers (1972) 23 Cal. App.3d 506, the court
affirmed quiet title in adjoining |andowners to |and that had
been dedicated to use as a public street during the period of
prescription. “‘[T]o constitute adverse possession it is
sufficient if the defendant in possession clains the right
against all the world, except the political entity holding the
superior right or title. (MMnus v. O Sullivan [(1874) 48 Cal.
7,] p. 15.) [9] Athough we find no California application of
this rule to the precise situation before us, elsewhere it has
consistently been applied as agai nst hol ders of the underlying
private title to public streets and highways.” (Abar, supra, at

p. 513.)
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The Landowners suggest that Abar is incorrectly decided
because it failed properly to consider prior case |law. They
assert that Abar failed to consider Guerra v. Packard (1965)
(1965) 236 Cal .App.2d 272. In Guerra the private | andowner
def endant s agai nst whom prescription was cl ai ned argued t hat
“the State of California was granted an easenent or right of way
over the Pine R dge Road and that, therefore, fromthe tine of
the grant of such easenent in 1940 no prescriptive rights could
be asserted in the subject roadway because such rights cannot be
asserted against the state once the public easenent attached.”
(/d at p. 284-285.) The Guerra opinion did not exam ne or
contest this assertion, instead it reasoned that the argunent
required that the interest granted to the state be an easenent
rather than a |icense, and, determning that the interest was a
license, found the argunment went nowhere. (/d. at pp. 285-287.)

Guerra never considered whether prescriptive rights could
be asserted to a right of way w thout being asserted agai nst the
state. It never reached a decision on the question whether
prescription against the | andowner would be barred if the state
had an easenent, because it decided that was not the case.
Accordingly, Guerrais not a precedent to which Abar shoul d have
att ended.

The Landowners argue that the Abar opinion m scharacterizes
Patton v. Gty of Los Angeles (1915) 169 Cal. 521. The
pertinent passage is as follows. “W have considered the case
of Patton v. Gty of Los Angeles, 169 Cal. 521 [147 P. 141],

hol di ng (pp. 531-532), ‘that possession under adverse cl ai m of
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title of land devoted to public use at the tine, is wholly

i neffectual, not only upon the public use or easenent, but also
upon the title to the soil or land, including the public
easenent and every subordinate estate, as well.’ That case
concerned an attenpt to quiet title to tidelands on which the
plaintiffs for nore than five years had been renoving and
depositing soil. The fee of the tidelands was owned by the City
of Los Angeles, and it was held by the city subject to public
easenents ‘for purposes of navigation and fisheries.” The
plaintiffs' theory was that of adverse possession of the
tideland's bottomonly; they insisted that the public right of
navi gati on and fisheries had been and woul d conti nue unnol est ed.
They sought a decree that they had acquired by adverse
possession of ‘the servient estate, the fee subject to the
public easenments.’ (P. 527.)

“The Patton v. Gty of Los Angel es court, of course, ruled
for the defendant. Cbviously the plaintiffs had sought to
establish an adverse possession title to | and owned by a public
entity, in clear contravention of section 1007 (see fn. 2,
ante) .

“An exam nation of the many authorities cited and relied
upon by Patton v. Gty of Los Angel es indicates, with one
apparent exception, attenpts to gain adverse possession title to
| and owned by a nunicipality or other political entity. The
apparent exception is Southern Pacific Co. v. Hyatt, 132 Cal
240 [64 P. 272]; in that case the court held adverse possession

did not |lie against |and owned by the railroad, since railroad
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rights of way are ‘“esteenmed as public highways, constructed for
t he advantage of the public.” . . . (P. 241.) Nowhere does
Patton v. Gty of Los Angel es suggest that adverse possession
does not lie against the private owner of a public street's
underlying fee.” (Abar, supra, 23 Cal.App.3d at pp. 516-517.)

The Landowners submt that in this passage Abar incorrectly
[imts broadly applicable principles that Patton declares to
cases where the servient estate is owned by a public entity.?
Quoting elliptically fromPatton they argue: “‘\Wuere .
the hostile possession cannot operate upon the [public entity]
easenent for the enjoynment of which the surface is necessary

it would not occur to the ordinary mnd that such

possessi on woul d affect or divest [the] servient estate.’
Patton, 169 Cal. at 534.~

The Patton opinion, fromwhich all the foregoing quotations
were taken, is the |ead opinion of Justice Shaw, which garnered
t he adherence of only one other nenber of the court, Justice

Sloss. In his concurring opinion Justice Angellotti expressly

9 The Landowners al so argue that we should follow “ Patton’s

| ogi c” because it was applied where the reversionary interest in
property was owned privately in Martin v. Gty of Stockton
(1919) 39 Cal.App. 552. However, the only reference to Patton
in Martin pertains to the claimagainst the city. Moreover, the
guestion of application of prescription or dedication to a
reversionary interest (see e.g., 8 741) is materially different
fromthe case of the owner of the servient estate, in the case
of an easenent. A renmaindernman has no | egal capacity to resi st
or bar the adverse user. As explained, post, the owner of the

servi ent estate does have such | egal capacity.
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declined to agree that prescription could not occur as to a
subordi nate estate. (Patton, 169 Cal. at pp. 534-535,
Angel lotti, J., conc. opn.) Justice Henshaw s concurring
opinion, joined in by Justices Melvin and Lorigan, also
expressly parted conpany with Justice Shaw s opinion on this
point: “If there be such a divided fee as that which this court
has said exists, why should not the right to acquire it be open
to every one as is their right to acquire any other property by
the sanme neans?” (/d at p. 536, Henshaw, J. conc. opn.) Thus,
the sentinents on which the Landowners rely failed to command a
majority of the court and cannot be considered a hol ding of the
court.

Onits nmerits, Justice Shaw s view i s persuasive only
if the nature of the easenent, servient estate, and cl ai ned
adverse user are, in his words (which the Landowners omt from
their quote), such that “no notice of any claimto the servient
estate is brought hone to the owner thereof . . . .” (169 Cal.
at p. 534.) However, under the nodern requirenments for
prescription or where the “adversity” criteria of inplied
dedi cation under Gon-Dietz are net, that is not the case.
Accordingly, we find no persuasive reason in Justice Shaw s
opi nion to depart from Abar.

3. There is No Unfairness in Applying Gon-D etz

The Landowners’ |last argunment is that the application of
the Gon-D etz doctrine is unfair because, in light of the NID
easenent, their predecessor in interest |acked the ability to

prevent the public use.
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The Landowners point to Dieterich International Truck
Sales, Inc. v. J.S & J. Services, Inc. (1992) 3 Cal.App.4th
1601, which holds that a | andlord has no cause of action to sue
to halt a trespass, hence prescription cannot run against the
| andl ord’ s reversion. They argue that the situation is
anal ogous to the NID easenent in this case. The argunent is
unper suasi ve.

D eterich explains that the |andl ord has no cause of
action to prevent a trespass because, under the |aw of
| andl ord tenant relations, the |l andlord surrenders possession,
“that stick in the bundle of rights” which is critical.

(3 Cal.App.4th at p. 1610.) However, under the |aw of
easenents, an easenent is a nonpossessory interest. (See,
e.g., 5 Rest., Property, 8 450, com b, p. 2903.) The owner of
the servient estate retains possession. Just as the owner nmay
make reasonabl e use notw t hstandi ng the easenent and permt
others to make such use, the owner has a cause of action to
prevent trespass. There is no anal ogy between D eterich and
this case.

The Landowners suggest that even if their predecessors
woul d not have been legally barred from preventing trespass,

t hey woul d have been prevented from such action as a practi cal
matter because they were required to seek permssion fromNDto
erect gates. The Landowners fail to show that their predecessor
ininterest was legally required to defer to NID in taking
reasonabl e steps to prevent public use of the NI D easenent,

i.e., that NID had a |l egal right to prevent every reasonable
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measure which could have been effective to prevent the adverse
public user. Indeed, on the practical plane, the Landowners’
predecessor in interest presumably could have obtained the sane
agreenent fromNIDto install the gates in issue before the
| apse of the prescriptive period.

For all the foregoing reasons, we conclude the Landowners
have failed to show any error which inpugns the judgnent.

I

Friends of the Trails contends the trial court erred in
failing to include in the judgnent a description of NID s
easenent rights and to grant injunctive relief against N D
They argue that they are entitled to such a declaration and
ancillary injunctive relief addressed to NID and that the tri al
court conpounded its error in stating that no relief was granted
against NID. The argunents are not persuasive and the
contention of error has no nerit.

Friends of the Trails, citing Peterson v. G bbs (1905) 147
Cal. 1, 5, argues that the purpose of a quiet title actionis to
determine the interest any adverse claimto the land in
controversy by a defendant and that the court nust declare and
define the interest of a defendant. W have no quarrel with the
guote from Peterson;, however, it only pertains to a defendant
who asserts an adverse claim

The fundanental basis of declaratory relief is an actual,
present controversy. (See, e.g., 5 Wtkin, Cal. Procedure (4th
ed. 1997) Pleading, 8 817, pp. 273-274.) Analogously, there is

no entitlement to a judgnment quieting title insofar as there is
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no antagoni stic property interest. (See, e.g., Martin v. Gty
of Stockton, supra, 39 Cal.App. at p. 559.) As N D notes,
Friends of the Trails repeatedly disclainmd adversity with the
NI D easenment. The explicit witten description of the NID
easenent is a matter of public record and there was no
controversy concerning that description nor any claimof an
antagoni stic property interest concerning the NI D easenent
proffered by Friends of the Trials. Accordingly, the trial
court did not err in declining to include, i.e., reiterate, the
NI D easenent description in the judgnent.

Friends of the Trails submts the judgnent should have
enjoined NID frominterference wth the public easenent
declared. They argue that such an injunction is appropriate
even when a defendant disclains an intent to interfere in the
future, under the reasoning of Enpire Star Mnes Co. v. Butler
(1944) 62 Cal. App.2d 466, 530. However, in that case the party
enj oi ned had conmtted tortious encroachnments in the past and
all the opinion connotes is that the court is not constrained to
accept a disclainmer of intention to repeat such m sconduct.

Mor eover, here the conplaint of Friends of the Trails contains
no count nor any prayer seeking injunctive relief against N D,
nor is there any indication that any conduct by NID in
derogation of the judgnent is |ikely.

Lastly, Friends of the Trails argues that the trial
court erred in including in the judgnent the statenent that
no relief was being granted in their favor against NID. It

submts this was error because it violates Code of G vil
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Procedure section 764.030.10 The statute provides that
judgnment in a quiet title action is binding and concl usive on
all persons who were parties to the action and who have any
claimto the property.

We discern no conflict between the judgnent and the
statute. The judgnent is binding on NID. They are precluded
frommaintaining there is no public easenent as descri bed.
However, the trial court was permtted to say that no relief was
bei ng awarded in favor of Friends of the Trails against N D
i.e., it was denying the request that the judgnment include a
description of the NID easenent and injunctive relief addressed
to NI D.

The trial court did not err in any of the respects

contended by Friends of the Trails.

10 Section 764.030 is as foll ows.

“The judgnment in the action is binding and concl usive on
all of the follow ng persons, regardl ess of any | ega
disability:

“(a) Al persons known and unknown who were parties to the
action and who have any claimto the property, whether present
or future, vested or contingent, legal or equitable, several or
undi vi ded.

“(b) Except as provided in Section 764.045, all persons who
were not parties to the action and who have any claimto the
property which was not of record at the tine the |lis pendens was
filed or, if none was filed, at the tine the judgnment was
recorded.”
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11
The Attorney’s Fees Award
The Landowners and NI D contend the trial court erred in
awardi ng attorney’'s fees agai nst them under Code of Civil
Procedure section 1021.5; NI D also contends that the trial court
erred in awarding costs of suit against it. The Landowners and
NI D argue that the judgnent fails to warrant an attorney’'s fees
award because it does not advance an inportant right affecting
the public interest or confer a significant benefit on the
public. N D argues that the award against it is inproper
because Friends of the Trails is not a “successful party” as to
it and, in any event, the trial court erred in failing to
apportion the attorney’s fees award and in awardi ng costs
against it, since it was a prevailing party. The argunments are
not persuasive and the contentions of error are not neritorious.
A.
Code of Civil Procedure section 1021.51 requires that an

award be predicated upon “the enforcenment of an inportant right

11 In pertinent part, section 1021.5 is as foll ows.

“Upon notion, a court nay award attorneys' fees to a
successful party agai nst one or nore opposing parties in any
action which has resulted in the enforcenent of an inportant
right affecting the public interest if: (a) a significant
benefit, whether pecuniary or nonpecuniary, has been conferred
on the general public or a large class of persons, (b) the
necessity and financial burden of private enforcenent, or of
enforcenment by one public entity against another public entity,
are such as to nake the award appropriate, and (c) such fees
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affecting the public interest . . . .” The right in issue can
be predicated on comon law. (See, e.g. Pearl, California
Attorney Fee Awards (2d ed. 1999) § 4.19 (Pearl hereafter.)
“When other statutory criteria are satisfied, the section
explicitly authorizes such award ‘in any action which has
resulted in the enforcenent of an inportant right affecting the
public interest’ . . . regardless of its source —
constitutional, statutory or other.” (Wodland Hlls Residents
Assn. v. Gty Council of Los Angeles (1979) 23 Cal.3d 917, 925,
enphasi s added, orig. italics deleted.)

The criterion of an “inportant” right requires
di scrimnation, the strength or inportance to society of the
right nust be apprised and the nature of the right in issue nust
realistically assessed. (See, e.g., Wodland HIls, supra, at
p. 935, Gty of Sacranmento v. Drew (1989) 207 Cal . App.3d 1287,
1304.) Here the right in issue, realistically assessed, is the
right to public ownership of public property, the easenent in
issue. That is an inportant public right.

The Landowners argue that the public right enforced by the
j udgnent cannot be viewed as inportant because the judgnment is
at variance with the will of the Legislature because the
Legi sl ature “abrogated G on prospectively.” For the reasons
al ready given, this characterization of the Legislature’s

response to Gon-Di etz is incorrect.

should not in the interest of justice be paid out of the
recovery, if any.”
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NI D submts that there are indications of public policy in
two other statutes which bear adversely on a conclusion that the
right in issue is an “inportant” one. N D first notes Code of
Cvil Procedure section 731.5 provides that the prevailing party
in an action to enjoin closure of a “public trail,” shall be
entitled to recover reasonable attorney's fees, but defines
“public trail” to include only trails in which the purported
right is “established pursuant to a recorded docunent.” N D
suggests this manifests a Legislative determ nation that
attorney’ s fees awards should not be avail abl e where cl osure of
public access to a trail is enjoined on a |egal theory of
i npl i ed dedi cati on.

The negative inplication, that the Legislature decided that
attorney’s fees should never be avail abl e where public access to
atrail is successfully predicated on a theory of inplied
dedi cation, is unwarranted. A | awraker could distinguish
bet ween actions predicated on the two theories for reasons which
do not support the inplication. An action founded on an express
dedi cation theory would be, generally speaking, highly likely to
succeed. Hence, the plaintiff acting on behalf of the public
woul d be highly likely to succeed and undeterred by the prospect
of an adverse attorney’'s fees award. However, inplied
dedication is inherently nore chancy and the prospect of an
adverse award coul d deter potential plaintiffs. Accordingly,
the | awgi ver could decide that in cases predicated on inplied
dedi cation the plaintiffs should not be burdened with that

prospect, but be induced by the prospect of a potential award
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under Code of Civil Procedure section 1021.5, if they nmet the
criteria for such a selective attorney’s fees award.

Nl D s second candidate is Health and Safety Code sections
115825 and 115835. Section 115825 declares in pertinent part:
“the policy of this state [is] that nultiple use should be nmade
of all public water within the state . . . .” Section 115835,
subdi vision (c), excludes fromthe definition of reservoir open
to recreational use “ditches, canals, or any simlar type of
water distributing facility.” N D suggests this shows that
public access to such a watercourse cannot be an inportant
public right. This inplication is farfetched. The failure to
include all such waterways within the generic declaration of
availability to nultiple, including recreational, use has no
beari ng upon the inportance of a right of continued public
access to one such waterway suitable for a recreational use and
to which such a right already pertains.

For all the foregoing reasons, we conclude that the tria
court did not err in concluding that the right in issue was
sufficiently inmportant to warrant an award of attorney’'s fees
under Code of Civil Procedure section 1021.5.

B.

Code of Civil Procedure section 1021.5 al so requires that
“a significant benefit, whether pecuniary or nonpecuniary, has
been conferred on the general public or a |large class of persons

.” The Landowners and NID argue that the trial court
erred because regardl ess of the inportance vel non of the right

of public access, the vindication of that right in this case did
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not confer a significant public benefit. They submt that the
extent of the vindication in this case is opening a “nere 240
feet of a rural ditch bernf or a “240-foot public easenent
across a single lot.” The argunents are unpersuasive.

A trial court should: “determ ne the significance of the
benefit, as well as the size of the class receiving benefit,
froma realistic assessnent, in light of all the pertinent
circunstances, of the gains which have resulted in a particular
case.” (Wodland HIls, supra, 23 Cal.3d at pp. 939-940.) As a
chain is only as strong as its weakest |ink, the measure of the
benefit of maintaining public access to a trail segnent is,
obviously, far nore than the nere segnent viewed in isolation.
NI D submts that the judgnent does not assure access because the
ot her | andowners were not joined and are not bound. However,

t hat does not gainsay a strong deterrent effect on other
| andowners, if any, who would have been inclined to block public
access to other trail segnents. W discern no abuse of
di scretion in the determ nation that the benefit conferred here
is significant enough to warrant an award under Code of Givil
Procedure section 1021.5.

C.

NI D argues that the award against it is inproper because
Friends of the Trails is not a “successful party” as to N D
Code of Civil Procedure section 1021.5 authorizes an “award of
attorneys' fees to a successful party against one or nore
opposing parties.” N D argues that to warrant an award agai nst

an opposing party the party awarded fees nust be a successf ul
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party as to that opposing party (see U baniak v. Newton (1993)
19 Cal . App. 4th 1837, 1842-1843) and the mninmal criterion for
success i s sone change in the opposing defendant’s conduct. N D
argues that since no relief was awarded against it, Friends of
the Trails does not satisfy this criterion. The argunent is
unper suasi ve.

The California Suprene Court addressed the neaning of
“successful” in Code of Civil Procedure section 1021.5 as
fol | ows.

“[ CJ]onmon sense dictates that the determ nati on of success
under section 1021.5 nust depend on nore than nere appearance.
As we said in Wodland Hlls, the trial court nust
‘realistically assess the litigation and determne, froma
practical perspective, whether or not the action served to
vindicate an inportant right . . . .’ (ld., at p. 938.)

The rule foll owed by nost federal courts construing ‘prevailing
party’ under the Cvil R ghts Attorney's Fees Awards Act, is
that the inquiry as to a party's success nust be a pragmatic one
that may range outside the nerits of the underlying dispute.
‘“It's initial focus mght well be on establishing the precise
factual /1 egal condition that the fee clai mant has sought to
change or affect. . . . Wth this condition taken as a
benchmark, inquiry may then turn to whether as a quite practical
matter the outcone, in whatever formit is realized, is one to
which the plaintiff fee claimant's efforts contributed in a

significant way, and which does involve an actual conferral of
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benefit or relief from burden when neasured agai nst the
benchmark condition.’

“The critical fact is the inpact of the action, not the
manner of its resolution. |[If the inpact has been the
“enforcenent of an inportant right affecting the public
interest’ and a consequent conferral of a ‘significant benefit
on the general public or a large class of persons’ a section
1021.5 award is not barred because the case was won on a
prelimnary issue or because it was settled before trial. As
Congress seens to have reasoned in enacting the Fees Act: ‘A
“prevailing party” should not be penalized for seeking an out of
court settlement, thus helping to | essen docket congesti on.
Simlarly, after a conplaint is filed, a defendant m ght
voluntarily cease the unlawful practice. A court should stil
award fees even though it m ght conclude, as a matter of equity,
that no formal relief . . . is needed.”” (Folsomv. Butte
County Assn. O CGovernnents (1982) 32 Cal.3d 668, 685-686,
citations and fns. omtted.)

I n Harbor v. Deuknejian (1987) 43 Cal .3d 1078, 1103, the
Suprenme Court, applying this reasoning in Folsom awarded fees
under section 1021.5, even though no relief was awarded the
plaintiffs in the case at bar, on the grounds that they had
vi ndi cated the principle on which the action was brought. The
Har bor opinion inplies that clarification afforded by the
decision would likely avoid unlawmful acts in the future.

NI D concedes that Friends of the Trails was “successful,”

but argues that was only as to the Landowners. Friends of the
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Trails and the Landowners argue that the characterization
applies also to NID. They note that NID was not a passive
bystander in the litigation, limting itself to defense of its
own easenent right, but rather affirmatively and vigorously
opposed the declaration of a public easenent. The Landowners
submt that NID s policy with respect to authorizing gates on
t he easenent road will have to change in view of the judgnent.

The purpose of Code of G vil Procedure section 1021.5 is to
encourage suits which neet its criteria. (See, e.g., Wodl and
Hlls, supra, 23 Cal.3d at p. 933.) Interpreting “a successful
party agai nst one or nore opposing parties” to apply to NID in
t hese circunstances advances that purpose. The alternative
readi ng suggested by NID would require a potential plaintiff to
face expensive litigation of the nmerits of the public right
cl ai m agai nst an opponent with great resources no assurance that
t he same resources that had to be overconme woul d be avail abl e
for reconpense. Mreover, it would inequitably saddl e other
def endants, such as the Landowners, with the sole liability for
t he successful plaintiffs’ attorney’ s fees even though they were
incurred entirely because of litigation tactics and decisions of
anot her “opposing party.” The trial court did not err in making
an attorney’s fees award against NID. (C.f., Charles v. Dal ey
(7th Cr. 1988) 846 F.2d 1057, 1064.)

D.

NI D argues that the trial court erred in failing to

apportion the attorney’'s fees award pursuant to its request.

NI D submits that failing to apportion the award in this case is
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an abuse of discretion because its involvenent in blocking the
trail in issue was passive, hence inits viewit was |ess
cul pabl e than the Landowners. The argunent is unpersuasive.

NID cites California cases which have uphel d deci si ons by
trial courts to apportion between defendants liability for
attorneys fees awards. (See, e.g., cases collected in Pearl,
supra, 8 3.12, c.f., Fem nist Wnen's Health Center v. Blythe
(1995) 32 Cal.App.4th 1641, 1672, no error in failing to
apportion without request in the trial court.) The theory
backi ng an apportionment under Code of Civil Procedure section
1021.5 is inportation of earlier federal |aw precedents.

Washburn v. Gty of Berkeley (1987) 195 Cal . App. 3d 578,
592-593 asserts: “Neither party cites a California case in which
the court has calculated a fee award as did the trial court in
this case. As Rabkin points out, however, federal courts have
adopt ed various nethods of apportioning or allocating fees anong
defendants in cases involving fee awards pursuant to 42 United
States Code section 1988, and this court nmay | ook to federal |aw
in applying Code of Civil Procedure section 1021.5. 1In
Gendel's Den, Inc. v. Larkin (1st Cr. 1984) 749 F.2d 945 the
court instructed, “[A] nunber of theories for apportioning fees
have been advanced . . . . Anong themare the sinplest approach
of dividing the award equally anong the defendants . . . , and
t he nore sophisticated approaches of apportionnment by degree of
each defendant's liability . . . , and apportionnent by relative

time spent litigating against each defendant. . . . Each of
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t hese theories may be nore or less valid in a given case." (/d
at pp. 959-960.)

At the outset we note that there are two aspects of such an
“apportionnment.” One is liability between the different
opposi ng parties and the successful party. The other is
responsibility for contribution or indemity between opposing
parties. As to the first aspect, we disavow the notion that, as
a general matter, 12 opposing parties are entitled to an
apportionment of their liability under section 1021.5 as to the
successful party.

An award of attorney’'s fees under Code of Civil Procedure
section 1021.5 is an obligation. Wen an obligation is inposed
on several persons it is presuned to be joint. (8 1431.)
Treating the Code of Civil Procedure section 1021.5 obligation
of nore than one opposing parties as joint is consistent with
t he purposes of that statute. |If the obligation is apportioned
in the sense that it is not joint the successful party faces
greater difficulty in collection of the judgnent for attorney’s
fees and sone of the attorney’'s fees will not be recoverable if

any opposing party is insolvent.

12 Speci al circunstances m ght warrant such apportionnent.
For exanple, circunstances which would warrant a reduction of
the fee award as to the successful party but only applicable to
some opposing parties could warrant a departure from joint
[iability.
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That | eaves apportionnent as between the opposing parties.
NID cites no case law in which it has been held that the trial
court has abused its discretion in failing to make an apportion
upon request. (See Corder v. Gates (9th Crc. 1991) 947 F. 2d
374, 383, under federal |aw refusal to nmake an apportionnment no
abuse of discretion.) As a general rule, the cause of action,
if any, for contribution between parties to a joint obligation
ari ses when one has satisfied nore than its share. (See 8§ 1432,
Code Civ. Proc., 88§ 882, 883.)

Concei vably, the determ nation of rights between such
parties woul d be anenable to declaratory relief before such a
satisfaction. A trial court which renders a legally correct
decl arati on of apportionnent in the context of a notion for a
fee award under Code of G vil Procedure section 1021.5 does not
cogni zably err, at |east w thout objection that the matter is
premature or not in issue. However, a trial court which
declines so to do in a case such as this also does not err,
since matter is not in issue.13

E
NID lastly argues that the trial court erred in awarding

costs against it, because it was the “prevailing party” under

13 W inply no view on the question whether the matter could
properly be placed in issue by the filing of a cross-conplaint.
That point is not presented in this case, nor is it briefed.
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Code of Civil Procedure section 1032, subdivision (a)(4).14 ND
asserts that it is within the statutory phrase “a defendant as
agai nst those plaintiffs who do not recover any relief against
that defendant.” Friends of the Trails replies that
notw t hstandi ng that phrase, this is a case where “any party
recovers other than nonetary relief” hence, “the ‘prevailing
party’ shall be as determ ned by the court” and the court did
not err in determning that they were the prevailing party.
Friends of the Trails has the nore persuasive argunent and we
will conclude the trial court did not err in the award of costs
agai nst NI D.

NI D argues that this nust be deened a case where it is a
def endant as agai nst whomthe plaintiffs did not recover any
relief because the judgnent recital: "No relief is granted in
favor of plaintiffs against defendant [NID]." As explained
earlier, the neaning of that recital is that the court was

rejecting the Friends of the Trails’ request for affirmative

14 “(4) ‘Prevailing party’ includes the party with a net
nonetary recovery, a defendant in whose favor a disnissal is
entered, a defendant where neither plaintiff nor defendant
obtains any relief, and a defendant as agai nst those plaintiffs
who do not recover any relief against that defendant. Wen any
party recovers other than nonetary relief and in situations

ot her than as specified, the ‘prevailing party shall be as
determ ned by the court, and under those circunstances, the
court, inits discretion, nay allow costs or not and, if allowed
may apportion costs between the parties on the sane or adverse
si des pursuant to rul es adopted under Section 1034.~
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relief against NID, i.e., reiterating the NI D easenent or
granting injunctive relief. Notwithstanding the recital, in the
circunstances of this case, the court could find that relief had
been granted in favor of Friends of the Trails against N D on
the quiet title claim (See Code Civ. Proc., 8 761.030, subd.
(b): “If the defendant disclains in the answer any claim or
suffers judgnment to be taken wi thout answer, the plaintiff shal
not recover costs”; see generally, Hsu v. Abbara (1995) 9
Cal . 4th 863, 877: “W agree that in determning litigation
success, courts should respect substance rather than form and
to this extent should be guided by ‘equitable considerations.’
For exanple, a party who is denied direct relief on a claimmy
nonet hel ess be found to be a prevailing party [under Cv. Code,
8§ 1717] if it is clear that the party has otherw se achieved its
main litigation objective.”) (Oig. enphasis.)

We conclude that the trial court did not err in determning
that this was a case where Friends of the Trails recovered
“other than nonetary relief” as to NID and in awardi ng costs
agai nst NI D.

DI SPOSI T1 ON

The judgnent and orders awardi ng costs and attorney’s fees
are affirmed. (CERTIFI ED FOR PUBLI CATI ON.)

BLEASE , Acting P. J.

We concur:

S| N5 , J.

DAVI S , J.
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